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THE MASTER PLAN AND PROTOTYPE PROCEDURE
FOR CORPORATE QUALIFIED EMPLOYEE BENEFIT PLANS
by
Robert L. Meyer*
There are more things in heaven and
earth, Horatio,
Than are dreamt of in your philosophy.'

D

URING a question-answer period following an address before the
Association for Advanced Life Underwriting in Washington, D.C.,
on March 11, 1968, Isidore Goodman, Chief of the Pension Trust Branch
of the Internal Revenue Service, in response to a question from the floor,
made the statement that:
Recommendations have been received from various sources to establish a
master and prototype procedure for corporate plans so as to enable small
companies to benefit from qualified plans and to effect economies in their
establishment and operation. These recommendations and the means for
putting them into effect are being given serious study and a definite program
is expected before the end of the year.'
Many practitioners in the employee benefit field were aware that selected
agents had been called from the field to work on such a program in the
national office. This, however, was the first generally circulated public
statement indicating that it was imminent.
The "qualified plans" to which the statement referred were those recognized for special and favorable tax treatment under Internal Revenue
Code sections 401 through 404 and their related sections. These sections
deal specifically with "stock bonus," "pension," "profit-sharing," and
"annuity" plans. In general, annuity plans are pension plans embodied in
a single insurance contract, and for this reason will be considered, for the
purpose of this Article, as pension plans. As will be noted later, stock
bonus plans are specifically eliminated from consideration for master and
prototype procedure, and will therefore be excluded from this discussion.
Pension plans and profit-sharing plans meeting the requirements of the
Internal Revenue Code bestow on both the employer and the employee
tax benefits not otherwise obtainable in the same combination. Contributions made by the employer are deductible, within specified limits, for
federal and, usually, state income tax purposes at the time paid or accrued,
even though they are not at that time taxable to the employee.' The earn* A.B., LL.B., University of Southern California. Attorney at Law, Los Angeles, California.
While this Article will provide an outline of the new Procedure and its history, it is hoped that
it will serve a broader purpose. The allusions to Hamlet are not intended as an introduction to
English literature; rather, it is hoped that the reader will be stimulated to a critical analysis of
the use of the Procedure, the position of lawyers generally in the field of qualified plans and an
understanding of the many areas of legal and practical concern which are involved in plan adoption,
amendment
and administration.
5
W. SHAKESPEARE, HAMLET, act I, scene 5, line 166.
23 CCH PENSION PLAN GuIDE 5 29,623 at 19,449, question 23 (2d ed. 1968); P-H PENsIoN
& PROFIT-SHARING SERV. 5 19,043.20, question 23 (1968).
5

INT. REv. CODE of 1954,

§ 404.
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ings on the funds so paid or contributed accumulate without the immediate imposition of federal or, usually, state income taxes, and under the
properly drafted plan, may be distributed over a period of time in which
the employee's earnings and the resultant income taxes are substantially
lower than at the time the funds were contributed by the employer.
[I]f the total distributions payable with respect to any employee are paid to
the distributee within 1 taxable year of the distributee on account of the
employee's death or other separation from the service, or on account of the
death of the employee after his separation from the service, the amount of
such distribution, to the extent exceeding the amounts contributed by the
employee . .. [is] considered a gain from the sale or exchange of a capital

asset held for more than 6 months. 4

In addition, any payments receivable by any beneficiary other than the
executor of an employee under a qualified trust or retirement annuity
contract, except to the extent attributable to payments or contributions
by the decedent employee, are excluded from the gross estate for the calculation of federal estate taxes.' "The exercise or nonexercise by an employee of an election or option whereby an annuity or other payment will
become payable to any beneficiary at or after the employee's death" is
not considered a transfer for the purpose of federal gift taxes if provided
under a qualified plan.!
The statutory requirements for this special tax treatment are extensive
but have as their nexus the injunction that they be "for the exclusive
benefit of [the employer's] employees or their beneficiaries."' In the application of these statutory requirements the Internal Revenue Service,
operating through the Pension Trust Branch at the national office and individual pension trust units in local district offices, has wide administrative
authority. Because of the substantial tax implications involved in the
adoption of such plans, procedures have been established for the issuance
of determination letters by local district offices through their pension
trust units as to the effect of plan instruments, including the original
documentation and subsequent amendments.! These determination letters
are subject to post-audit review at the national office, and appeals from
adverse determination may be made to that office." The issuance of these
determination letters is not a prerequisite to plan qualification but is a
means of providing advance assurance to both employer and employee
with respect to plan qualification."
The materials required to be filed with local pension trust units in re4Id.§ 402(a) (2), 403 (a) (2).
Sid. 5 2039(c).
'Id. 5 2517(a).
'Id. 5 401(a).
'Statement of Procedural Rules § 601.201(c)(5), 1963-1 CUM. BULL. 441; Rev. Proc. 69-4,
1969 INT. REv. BULL. No. 1, at 19.
0Rev. Proc. 69-4, 55 6, 7, 1969 INT. REv. BULL. No. 1, at 23; 3 CCH PENSION PLAN GUIGE
28,302 at 19,286 (2d ed. 1965); P-H PENSION & PROFIT-SHARING SERV. 5 19,030.1 (1965);
"Review of Pension and Profit-Sharing Tax Qualifications Letters," Speech by Isidore Goodman
before Tax Section of the American Bar Association, Aug. 10, 1965.
"'Rev. Proc. 68-45, § 5.01, 1968 INT. REv. BULL. No. $3,at 29; Rev. Proc. 69-4, 5 2.04,

1969 INT. REv. BULL. No. 1, at 20.
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questing a determination letter of approval are contained in Revenue
Procedure 67-4,11 and section 1.404 (a) -2 of the Income Tax Regulations.'
The development of both the instruments to meet plan qualification and
the preparation of the materials for submission to, and negotiation with,
local pension trust agents with respect to the issuance of determination
letters has generally been frightening to employers and even to their legal
counsel unfamiliar with this area of the law. For large corporate employers
the expense of special counsel has seemed justified in light of the tax benefits to be obtained.
With the adoption of the Self-Employed Retirement Act (also referred
to as H.R. 10 or the Keogh Act) in 1962," which would clearly have its
major application to small employers, the Internal Revenue Service had
established a special procedure for qualification. This involved the use of
so-called master and prototype plans sponsored by the various funding
groups (insurance companies, mutual funds, banks and trust companies)
and by trade and professional associations. Plans sponsored by funding
groups limited the investment of funds to their own product. Those sponsored by trade and professional organizations frequently gave a choice of
funding media.
The procedure had peculiar application since (a) the restrictions imposed by the Act with respect to plans adopted under it severely limited
the area of choice by the individual employer; (b) there clearly appeared
to be a need for cost saving to the small employer taxpayer in connection
with plan adoption and qualification; and (c) there was apprehension
that the impact of newly adopted plans would cause a breakdown in the
existing structure for issuance of qualification determination letters.
Initial reaction to the Act might best be described as apathetic. By 1966
the total number of such plans adopted was 26,367."4 The Act was
amended in 1967 to increase the allowed deduction for the self-employed
participant and liberalize the definition of earned income for the purpose
of calculating his contribution." More plans were adopted in that year
than had been in all preceding years, a total of 29,386." Latest figures
released by the Internal Revenue Service show a net increase of 101,502
such plans in the year 1968, almost five times the amount approved in
1967.
As early as March of 1967, the Life Insurance Industry Association
had submitted an extensive presentation to the Internal Revenue Service
in support of the application of this procedure to plans established by
corporate employers. The receptivity of the Internal Revenue Service to
this request was predictable in light of (a) the increasing volume of plans
which the Service was being required to process with limited personnel
1

Rev. Proc. 67-4, 1967-1 CUM. BULL. 565.
(1956).

12Treas. Reg. § 1.404(a)-2

13Keogh Act of 1962, 76 Stat. 908 (codified in scattered sections of 26 U.S.C.).
14P-H PENSION & PROFIT-SHARING SEstv. 5 15,002 (1968).
113 CCH PENSION PLAN GUIDE 55 29,503, 29,504 (1967).

Is Id.
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and a threatened reduction of staff," and (b) increasing complaints from
practitioners of a lack of uniformity in requirements with respect to plan
provisions between local pension trust units.
Funding organizations were motivated in requesting the procedure by
their belief that a major deterrent to the expansion of qualified plan coverage to employees of small corporate employers was the complexity and
cost of establishing qualified plans. The lack of understanding of this
apparently complex system and fear of involvement with the government
in an area in which corporate officers felt insecure, it was argued, made
the small employer reluctant to commit himself to a course of action with
respect to which he did not feel reasonably confident government approval
would be obtained.
OUTLINE OF THE PROCEDURE

Revenue Procedure 68-45" was issued December 30, 1968, to be effective January 2, 1969, with the announcement that it adopted "for use
in the corporate area generally, the concept of master and prototype plans
and the procedures related thereto originally developed with regard to
so-called H.R. 10 plans, now set forth in Revenue Procedure 64-30,
C.B. 1964-2, 944."" The procedures relate to master and prototype plans
established for the benefit of employees of corporate employers and sponsored by trade or professional associations, banks, insurance companies,
or related investment companies."
A "master plan" is one in which the funding organization is specified.
A "prototype plan" is one in which the individual employer specifies the
funding organization in his application for approval. It may be anticipated, therefore, that the master plan will be used by insurance companies,
mutual funds, and banks, while the prototype plan will be sponsored by
professional and trade associations. Within these categories the individual
sponsoring organization may develop and obtain an approval from the
national office of the Internal Revenue Service for a "variable form" plan
and a "standardized" plan.
The "standardized form plan" is directly analogous to that used under
the procedure established for H.R. 10 plans. Only a limited number of
" The following is a tabulation of corporate plans adopted and terminated by year from 1964
through 1967:
Period
Ending
12/31/64
12/31/65
12/31/66
12/31/67
P-H PENSION &

Newly
Qualified
11,708
13,532
18,183
20,521

Terminated
1,041
1,036
1,210
1,307

Net
Increase
10,667
12,495
16,973
19,214

Cumulative
Balance
102,425
114,921
131,894
151,108

PROFIT-SHARING SuRV. 5 15,002 (1968).
1968 INT. REV. BULL. No. 53, at 28.
"2 Announcement 68-85, 1968 INT. REV. BULL. No. 53, at 37.
0 INT. REV. CODE of 1954, § 401 (d) (1) establishes the requirement for qualification of trusts
18

and plans benefiting owner-employees that where a trust is established, the trustee must be a bank
within the definition of INT. REV. CODE of 1954, § 581. This latter section includes within the
definition of a bank a trust company incorporated and doing business under the laws of the
United States, the District of Columbia, or any state or territory. It is not clear that this definition
similarly applies to permit a trust company to sponsor a master or prototype plan under Rev.
Proc. 68-45, 1968 INT. REV. BULL. No. 53, at 28.
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choices will be available to the adopting employer. It may specify eligibility only within the restrictions of Internal Revenue Code Section 401
(a) (3) (A). This means that coverage must be extended to at least
seventy percent of all full-time employees, or if seventy percent of such
employees are eligible, eighty percent or more must be included. In determining full-time employment, there may only be excluded those employees whose customary employment is for not more than twenty hours
a week or for not more than five months a year. Minimum service requirements cannot exceed five years. It may be anticipated, therefore,
that every "standardized plan" approved by the Service will include a
definition of full-time employment within the described limitations and
a blank for years of eligibility, into which a number may be inserted no
larger than five. In the application of the definition of full-time employment, the Internal Revenue Service will probably not permit a requirement of continuous service. In a recently published ruling with respect to
H.R. 10 plans, it held that a plan covering an owner-employee requiring
thirty-six months of consecutive service for employees whose customary
period of employment is for more than twenty hours a week for more
than five months a year does not qualify under section 401 of the Code. 1
Employees' rights under a "standardized plan" with respect to contributions under the plan must be nonforfeitable at the time the contributions are paid, subject only to the limitations with respect to early termination of a plan."2 This introduces the requirement of 100 percent
vesting, which has been a major deterrent to the adoption of H.R. 10
plans. Similarly, the H.R. 10 requirement of a definite contribution formula has been established for "standardized form plans." In the case of a
trusteed plan, the trustee must be a bank."
The "variable form" plan is one under which the individual employer
may select from various options with respect to such things as coverage,
contributions, benefits, and vesting. While the Revenue Procedure is not
totally clear on this subject, it would appear that the opportunity for individual drafting of provisions will be at least very limited. Since such a
plan will not be complete until all provisions necessary for qualification
are included, the procurement by an individual employer of an individual
determination letter of approval will entail more rigorous examination of
statistical data and selected options than in the case of the "standardized
form" plan.
An individual employer adopting either a master or prototype, variable
or standardized, form plan will be able to obtain an individual determination letter of approval from the Internal Revenue Service of his plan by

appropriate application to the office of the district director in which the
corporation maintains its principal office of business."4 Opinion letters will
2' Rev. Rul. 69-173, 1969 INT. REV. BULL. No. 15, at 12.
2 Treas. Reg. § 1.401-4(c)(2)
(1956) which requires express provisions

in a pension plan
limiting the amount of employer contributions which may be used for the benefit of an employee
who is among the twenty-five highest paid employees of the employer at the time the plan is
established and whose anticipated annual pension under the plan exceeds $1,500.
23 See note 20 supra.
24 Printed forms, No. 4462, may be procured from the District Director for this purpose.
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not be issued under the Procedure, however, for plans of a parent company and its subsidiaries, pooled fund arrangements, industry-wide or
area-wide union negotiated plans, stock bonus plans, or bond purchase
plans. The Procedure, of course, is limited to corporations and is not applicable to plans established by self-employed individuals.
A sponsoring organization may make provision for amendment of a
master or prototype plan by its unilateral action. In this case approval of
the amendment by the national office will require no further action by the
individual employer. If the plan does not include a provision delegating
amendment authority to the sponsoring organization, then all of the subscribing employers may consent, in a collateral document, to permit the
amendment by the sponsor with the same effect as if given in the original
instrument. Where, however, the sponsor cannot obtain the consent of
each such employer, amendment may only be effected by the establishment of a new plan, qualification of that plan by the sponsor, and individual filing by the employers desiring to substitute it for the old plan with
the local district office. Employers not electing to so consent will, of course,
remain governed by their originally filed plan as to which the original
determination letter will remain in effect. An employer desiring to amend
his individual plan may do so but will be subject to normal qualification
procedures.
"THE COCK, THAT Is THE TRUMPET OF THE MORN" '

In announcing the Procedure the Internal Revenue Service advised that
it would issue opinion letters concurrently on requests received from sponsoring organizations before March 1, 1969 in order to prevent one organization from obtaining a competitive advantage over others by premature

filing, and that subsequent requests would be processed in the order of
receipt." A special section for the processing of these requests has been
established, and as of March 7, 1969, over 500 such requests had been received.'7

Attorneys may expect to receive inquiries from their clients in the fall
of this year with respect to the possible adoption of such plans. The bulk
of these plans will be of the master plan variety, sponsored by organizations having a direct interest in the method of funding used. Even though
insurance companies and, in several instances, banks have entered the mu-

tual fund business, and many mutual funds and banks have affiliated insurance connections, they all will now be selling a new product-a legal
form. Those forms will be as varied in their provisions as are the products
they sell. The nature of the plans suggested and the provisions of the
forms will likewise relate to the sponsoring organization's basic product.
The client will receive his initial education from a salesman whose interest

will be in his specific product and not in the options available through the
W.

SHAKESPEARE,

2s P-H

27

HAMLET, act I, scene 1, line 113.

PENSION & PROFIT-SHARING SERV. 5

Id. at 5 19,048.15, question 2 (1969).

19,048.8 at 19,660

(1969).
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selection of other products or the preparation of an individual plan by the
corporate employer.
Regardless of the form or the media of investment selected, such products will divide themselves generally between pension and profit-sharing
plans.
A pension plan within the meaning of section 401 (a) is a plan established and maintained by an employer primarily to provide systematically
for the payment of definitely determinable benefits to his employees over a
period of years, usually for life, after retirement. Retirement benefits generally are measured by, and based on, such factors as years of service and compensation received by the employees. The determination of the amount of
retirement benefits and the contributions to provide such benefits are not
dependent upon profits.28
The requirement of definitely determinable benefits in a pension plan
leads to the division of such plans into two major categories. The first

category is a so-called fixed benefit plan under which a definite retirement
benefit is determined which is to be available at an individual's attainment

of a specified age. Such a benefit is usually determined by reference to a
formula of a percentage of compensation times years of service. The sec-

ond category is a money purchase plan in which the employer contributes
annually a percentage of the compensation of covered employees which is
accumulated to purchase a retirement benefit at the attainment of a spe-

cified age.
A profit-sharing plan is a plan established and maintained by an employer
to provide for the participation in his profits by his employees or their beneficiaries. The plan must provide a definite predetermined formula for allocating the contributions made to the plan among the participants and for distributing the funds accumulated under the plan after a fixed number of
years, the attainment of a stated age, or upon the prior occurrence of some
event such as layoff, illness, disability, retirement, death, or severance of
employment.... [A] profit-sharing plan ... is primarily a plan of deferred
compensation .... "
Whatever type of plan or form is selected by an employer, contributions under it constitute, for various legal purposes, wages of the individual employees and the instrument is regarded as a contract with them
with respect to such wages.' The implications of such a contract cut
across many other sections of the Internal Revenue Code and other governmental statutory and administrative regulations, as well as the implications of local substantive law. Since such contracts also involve the use of
various types of investment products, the employee benefit field is populated with a large number of life insurance and mutual fund salesmen,
bank customer relations men, and actuaries and professional pension and
employee benefit consultants. Uninhibited by the ethical restrictions imposed upon lawyers in the solicitation of legal business, they contact pros2 Treas. Reg. § 1.401-1(b) (1) (i)
29

(1956).

Id. § 1.401-1(b) (1) (ii) (emphasis added).
"5Johnson v. England, 356 F.2d 44 (9th Cir. 1966); Kirby v. Monroe Paper Prods. Co., 1
Mich. App. 680, 137 N.W.2d 736 (1965); Wilson v. Rudolph Wurlitzer Co., 48 Ohio App. 450,
194 N.E. 441 (1934).
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pective employer customers and, of necessity, in describing the advantages
of the purchase of their product, also discuss the implications of favorable
tax treatment and the requirements for obtaining assurance that such
treatment will apply.
"Do You SEE YONDER

CLOUD?"'

The legal profession in general has regarded the employee benefit plan
area as a specialized field, fraught with complexity. As a consequence, individual counsel for employers have frequently been only too happy to
rely upon the advice of nonattorney specialists. In so doing, they have accepted copies of forms used by the nonattorney consultant or salesman in
prior cases or drawn from the form books supplied by the funding organizations. When confronted with the necessity of submitting material
to local pension trust units with requests for issuance of determination
letters of approval and in appearances before local pension trust agents in
connection with such requests, they also have often leaned upon the presence of the nonlawyer professional. It is small wonder, therefore, that
these professional nonlawyer consultants and salesmen have frequently
short-circuited legal counsel and dealt with local pension units directly.
In a question and answer session following his address before the Association for Advanced Life Underwriting in New York on March 10, 1969,
Isidore Goodman responded to a question "regarding the possible unauthorized practice of law problems regarding sponsored master and prototype plans" in part with the statement that "the rules regarding appearances and practice before the Internal Revenue Service are equally applicable to master and prototype plans."3 In 1952 John B. Dunlap, then
Commissioner of Internal Revenue, issued instructions to officers and employees of the Internal Revenue Service and others concerned with respect
to recognition to be accorded unenrolled persons in representing individual taxpayers in discussions with field agents.' These instructions were
revised in a new Procedure issued by Dana Latham, then Commissioner
of Internal Revenue, on March 15, 1959."' In neither the Mimeograph published in 1952 nor the Revenue Procedure in 1959 was any mention made
of the function of witnesses in connection with qualified plans. Their language was embodied, however, in a new Revenue Procedure issued in
1968 superseding the prior published instructions and including special
reference to pension plans.
Generally, any individual who has knowledge of the facts, or who can
give information which will assist in establishing the facts, is a proper source
of information in determining the tax liability and can be heard in the
Hamlet: "Do you see yonder cloud that's almost in shape of a camel?" Polonius:
"By the mass, and 'tis like a camel, indeed." Hamlet: "Methinks it is like a weasel."
Polonius: "It is backed like a weasel." Hamlet: "Or like a whale?" Polonius: "Very
like a whale."
W. SHAKESPEARE, HAMLET, act III, scene 2, line 400.
3 3 CCH PENSION PLAN GUIDE 5 30,015, question 5 (2d ed. 1969); P-H PENSION & PROFITSHARING SERV. 5 19,048.15, question 5 (1969).
3
Mim. 58, 1952-2 CuM. BULL. 297.
34Rev. Proc. 59-4, 1959-1 CUM. BULL. 810.
s
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capacity of a 'witness' whether he is acting at the request of the taxpayer or
claims the taxpayer as his client. For example, a broker who represented the
taxpayer in a sale of real estate may be a proper person to furnish the facts
with respect to that particular transaction. Similarly, an accountant who has
kept or audited the taxpayer's books and records or prepared his tax returns
may be a proper person to supply information and assist in the factual
development of the case. Likewise, an actuary, who prepared a proposed
pension plan or computed the contribution to be made under an approved
plan may be a proper person to furnish information and assist in the development of the facts. However, unless properly authorized to represent the taxpayer and qualified to practice before the Internal Revenue Service an individual may not be heard as the taxpayer's representative in advocating a
particular position on issues or controversies arising during a tax examination.
The difference may be summarized by distinguishing activities in the
capacity of witness--or one who assists in the factual development of a case
-and activities in the capacity of advocate-or one who acts in behalf of the
taxpayer in urging particular determinations with respect to issues or controversies. During the examination a taxpayer has the right to use the services
of any person he may elect to explain his books, records, or returns to the
examining agent; and the examining agent has not only the right but also
the duty to receive information from anyone who has knowledge of the facts.
Of course, if the taxpayer is not present or has not executed a Tax Information Authorization in favor of the witness, the examining officer must not
disclose any confidential tax information to him.
The foregoing pertains primarily to the furnishing of information during
the factual development of a case. However, the taxpayer also has the right
in cases involving issues or controversies to have any person who has knowledge of pertinent facts accompany him or his duly authorized representative
to conferences (including the district conference in the Audit Division of
an office of District Director). Such appearances are permitted only when
the taxpayer or his duly authorized representative is present, and then only
in the capacity of a witness.'
On June 17, 1961, the Standing Committee on Unauthorized Practice
of the Law of the American Bar Association issued an Information Opin'
ion A of that year with respect to "Pension and Profit-Sharing Planning.
This opinion letter dealt largely with advertising and solicitation by lay
agencies engaged in the business of advising and planning with respect to
pension and profit-sharing plans. While the opinion should be examined in
its full text, the following two paragraphs have particular pertinence to
this discussion:
Similar to the observation we made in the Estate Planning opinion, certain
lay activities geared to motivating a prospect to do something about his
affairs in the way of providing pension, profit sharing and other plans for the
benefit of his employees may be in the public interest, provided these activities do not invade the practice of law. Thus a general discussion with the
employer of various types of employees benefit plans, which employee shall
be covered as a matter of policy, the cost, whether the employee shall contribute something or the employer all, retirement dates, death benefits, the
funding of the plan (i.e., whether on a 'pay-as-you-go' basis or through
' Rev. Proc. 68-29, 1968 INT. REv. BULL. No. 33, at 42 (emphasis added). It will be noted
in the emphasized language that the service recognizes that an actuary may be one who has "prepared a proposed pension plan."
'6 86 ABA REP. 575 (1961).
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insurance) and other factors of a strictly financial and economic nature is
proper, provided that no legal advice concerning particular plans or their
eligibility under the tax laws is given.
When, however, the 'consultant' advises the employer that a specific plan
is adapted to the latter's particular circumstances; prepares a plan embodying data gathered from the employer and represents the plan as adequate to
the employer's particular circumstances; advises that such particular plan
qualifies for tax benefits under federal tax laws and regulations; draws a trust
instrument as a part of a plan; gives specific advice regarding the effect of
the tax laws and other laws upon the employer's contributions, upon withdrawals from the fund during employment and upon the employee's resignation, discharge or death or upon methods of funding the plan; represents the
employer in conferences with the Internal Revenue Service regarding qualification of the proposed plan, or any changes therein, under the tax laws and
regulations; prepares documents putting a plan into effect; or, after a plan
is adopted, advises as to the proper interpretation of the plan, deductibility
of excess contributions, suspending contributions in a bad year, and the like,
then he engages in the practice of law. 7
The Committee was, of course, directly challenged by the introduction
of H.R. 10 plans and the streamlined procedure with respect to them.
Meeting in Portland, Oregon, on July 4, 1964, it adopted the following
resolutions which should be read with the caveat, of course, that they do
not constitute official action of the American Bar Association since they
do not indicate approval of the Board of Governors or of the House of
Delegates of that organization:
RESOLVED That, the Standing Committee on the Unauthorized Practice
of Law, of the American Bar Association, disapproves the distribution of
Pension and Profit-Sharing Forms by Banks and other Lay Groups to prospective customers for use by the Lay Group and the customer, as being objectionable and detrimental to the public interest, in that such conduct necessarily implies a representation by the Lay Group that the Form is suited to
the particular needs of the customer, and this is true even though the customer may be admonished to see his Attorney.
FURTHER RESOLVED That, it is appropriate for Banks and other Lay
Groups to distribute Pension and Profit-Sharing Forms solely to Attorneys.
On February 16, 1968, the Committee was asked to consider the proposed master and prototype procedure for corporate plans and adopted the
following resolution which is subject to the same caveat:
RESOLVED That, having received a request from the National Conference of Lawyers and Life Insurance Companies to consider the furnishing of
Standard Form Pension Plans to Small Businesses, the Standing Committee on
the Unauthorized Practice of Law, of the American Bar Association, states
that it does not consider it appropriate to give advance approval or disapproval to the development or marketing by a particular Company of socalled Master or Prototype Pension Plans (other than Keogh Plan) offered
to Small Corporate Employers and their Employees. The responsibility for
the development and marketing by any particular Company of such Plans is
the responsibility of the particular Company, and such Company bears full
responsibility for any conduct in connection therewith which may be construed as constituting the unauthorized practice of law.
37

27 UNAUTHORIZED PRtACTic

NEws 118-19 (1961).
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Those Companies which develop and market such Plans should, in any
event, consider affirmative steps essential to project the public interest,
including, at the very least, the following: (a) the Company should bring it
to the attention of Employers, preferably by a bold-face Legend on any document to be signed, stating that the contract and related documents are
important legal instruments with legal and tax implications for which
neither the Company nor its Agent can assume responsibility; (b) the Company should encourage the Employer to consult with his own Attorney with
regard to the adoption of such Plan; (c) the Company should point out to
the Employer that neither the Company nor its Agent can undertake to
qualify the Plan with the Internal Revenue Service; and (d) the Company
should make no representation, express or implied, to the effect that the Plan
is automatically suited to the needs of the particular prospect. The foregoing is not to be construed as approval by this Committee of any Plan or
any marketing thereof, even though the same meets the foregoing suggested
guidelines.
"WHY MAY NOT THAT BE THE SKULL OF A LAWYER?" 3' 8

As previously noted, the life insurance, mutual fund and bank representatives are in reality salesmen who, or whose employers, are compensated
only if the sale is completed. Even the pension consultant looks in large
part to continuing administrative fees for his compensation. Born either
of his competence or his ignorance, the average lawyer, when consulted
by his partially sold client, will raise questions, establish doubts, suggest
alternatives and in general give the salesman ulcers. Far too frequently,
the salesmen complain, the lawyer simply does not know what he is talking about. Small wonder they would put him in Yorick's grave.
The skilled lawyer, however, will bring to the discussion an objective
analysis of the employer's goals and the tax and substantive consequences
of the proposed plan of action. He will also be sure that his client understands all of the alternatives which may be open to him. If the organized
bar has vacillated in its position on the proper function of lawyer and nonlawyer, it is now confronted with the need for clarification. If abuses exist
today, the adoption of the master prototype procedure gives the nonattorney an apparently sanctioned means for providing his customer with
services which have historically belonged to the attorney. It must also be
remembered that it is a common concern of the Internal Revenue Service
and the organized bar to provide administration of tax law here, as in all
other areas, in as efficient, speedy and inexpensive a manner as possible. It
is not the function of lawyers to protect their own economic interest in
the development of either tax law or tax procedure.
Determination letters of approval presently issued to individual corporate taxpayers for the qualification of pension and profit-sharing plans
specify only that the plan is qualified under section 401 (a) and the trust,
if any, established under the plan, exempt under section 501 (a) of the
Internal Revenue Code. Attention is also invited to the provisions of Regulations section 1.401-1(b) (3)"' that "[t]he law is concerned not only
"",Why may not that be the skullof a lawyer? Where be his quiddities now, hisquillets, his
cases, his tenures, and his tricks?" W. SHAKESPEARE, HAMLET, act V, scene 1, line 104.
" Treas. Reg. § 1.401-1(b) (3) (1956).
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with the form of a plan but also with its effects in operation." The first
concern of any lawyer should be, therefore, that his client is fully advised
as to the tax matters not covered by any determination letter.
One problem which has existed under the prototype procedure established for self-employed retirement plans under H.R. 10 relates to the
nature of the determination letter issued to the sponsoring organization.
The forms which are approved include a number of blanks. As more complicated forms have been developed, they include various clauses which
have application dependent upon individual blanks selected for completion. It is virtually impossible for the draftsman of the form to have
considered all of the applications and possible interpretations of the language he selects. The result can be that blanks are completed in a manner
not contemplated in the submission of the sponsor's plan for the master
letter of approval. With the adoption of the "variable" form plan for corporations this risk is substantially increased. Care should be taken in the
completion of these blanks to be sure that they properly reflect the area
embraced within the master letter of approval.
Tax matters not covered by either the master or individual determination letter are numerous.
In order to be deductible under section 404(a) contributions must be
expenses which would be deductible under section 162 ...or 212. . . .In
no case is a deduction allowable .. .for the amount of any contribution for
the benefit of an employee in excess of the amount which, together with
other deductions allowed for compensation for such employee's services,
constitutes a reasonable allowance for compensation for the services actually
rendered . . ..
No advance ruling will be issued as to whether compensation is reasonable
in amount. 1 Stockholder-employees have generally recognized the risks of
unreasonable compensation with respect to their salary and bonuses. The
problem becomes more complicated, however, with the institution of a
qualified plan. Internal Revenue Code section 401 (a) (4) includes as a
condition of plan qualification that "the contributions or benefits pro-

vided under the plan do not discriminate in favor of employees who are
officers, shareholders, persons whose principal duties consist of supervising
the work of other employees or highly compensated employees." This
clearly defines the class of employee to whom unreasonable compensation
is normally paid. A contribution which is nondeductible because it does
not meet the definition of compensation operates to discriminate in their
favor and has the effect of causing the plan not to meet the requirements

for qualification "in operation."
The continued qualification of most deferred compensation plans, under
section 401 (a) of the Code, may be affected by unreasonable compensation.
Unless some adjustment is made, such as reallocation of the unreasonable
amount to the other participants, the plan could become discriminatory since
contributions or benefits in relation to compensation would be relatively
40
41

Treas. Reg. § 1.404(a)-I (b) (1956).
Rev. Proc. 64-31, S 3.01(1), 1964-2 CUM. BULL. 947.
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greater for the individual unreasonably compensated than for rank and file
employees.'
The results of such a reallocation could prove odious. Advance consideration of the problem at the time of adoption and the establishment of benefit formulae is obviously required.
Frequently compensation for those in the "unmentionable group" (described in section 401 (a) (4)), is determined on the basis of credits made
to their account under an unfunded arrangement to pay them at a later
date for services currently rendered. Employers tend to think of these
payments as commissions or bonuses which may be included within the
definition of compensation. Under certain circumstances, their inclusion
for qualified plan purposes, however, will result in plan disqualification.
Proper selection and application of the definition of compensation is therefore imperative.'
In addition to the question of proper application of the definition of
compensation, there is the further problem of determining who is an employee. An improper determination can result in plan disqualification since
Internal Revenue Code section 401 (a) requires that a plan be exclusively
for the benefit of employees or their beneficiaries. Employers frequently
endeavor to cover people who might otherwise be categorized as subcontractors (such as attorneys),"' husbands and wives of stockholder-employees, and employees charged back to other corporations." Many corporations also find themselves in joint ventures with other corporations. Failure
of both joint venturing corporations to maintain a single or comparable
individual plans for their employees may result in plan disqualification."
There may also be a question as to when the employee relationship ceases
to exist. While this has a greater consequence in terms of the taxation of
distributed benefits which will be discussed at a later point in this Article,
it should be borne in mind that continuing coverage of an employee who
has in fact discontinued service can produce plan disqualification. Many
employers have deferred compensation employment agreements with key
employees under which the employee is required to continue to render
consulting services after his supposed retirement as a condition of the
continuation of deferred compensation retirement payments to him. If
such an individual is an employee, he may, under the terms of a form
plan, have to be covered. If he is not, to cover him could prove disastrous.
The determination letter issued by the Internal Revenue Service says
nothing directly about the effect of plan termination, reduction in contributions, or their suspension. Neither, one may expect, will the plan salesman. The form will include, as to all plans, the right to terminate the plan
without the consent of participants. This does not prevent plan qualifiRul. 67-341, 1967-2 CUM. BULL. 156.
Rev. Rul. 59-13, 1959-1 CUM. BULL. 83; Rev. Rul. 68-454, 1968 INT. REV. BULL. No. 34,
at 18; Rev. Rul. 69-145, 1969 INT. REV. BULL. No. 13, at 10.
44Rev. Rul. 65-178, pt. 2(j) (4), 1965-2 CUM. BULL. 94.
' INT. REV. CODE of 1954, § 1402(a)(5); S.S.T. 154, 1937-1 CuM. BULL. 391.
4'Rev. Rul. 68-370, 1968 INT. REV. BULL. No. 29, at 8.
42Rev.
43
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cation. However, the Internal Revenue Service in its Regulations holds
that:
The term 'plan' implies a permanent as distinguished from a temporary plan.
Thus, although the employer may reserve the right to change or terminate the
plan, and to discontinue contributions thereunder, the abandonment of the
plan for any reason other than business necessity within a few years after it
has taken effect will be evidence that the plan from its inception was not a
bona fide program for the exclusive benefit of employees in general."
The employee-stockholder of a small corporation, therefore, who adopts
a plan when nearing the age of retirement may find his determination
letter of approval valueless, and instead of receiving a capital gains distribution, will receive a substantial deficiency assessment. In the case of a
pension plan, specific limitations will be required as to the effect of plan
8
termination during the first ten years of the plan. These inhibiting limitations in a pension plan operate also to prevent distributions, even though
the plan is continued within the first ten years of its adoption. They also
tend to restrict distribution for the entire list of the top twenty-five employees in order of compensation at the time of plan adoption. The language necessary to comply with the Regulations is complex; it is not easily
understood and will require careful explanation to the senior officer of
the adopting employer.
The "variable form" master or prototype plan will permit a selection
of formulae of contribution, including a totally variable formula in the
case of a profit-sharing plan. Each employer should be reminded that a
temporary suspension of contributions may ripen into a termination of a
plan, which, even if not affecting qualification, will require a 100 percent
49
vesting of the accounts of all participant employees. While it is not necessary that an employer contribute every year under a profit-sharing plan,
0
he must make recurring and substantial contributions." What constitutes
a suspension of contributions or recurring and substantial contributions is
not clear. It requires a careful determination against all of the facts. It
should be noted in this connection that even though the plan as approved
provides a graduated scale of vesting of employee benefits, the Service has
not been hesitant to go behind its determination letter and attack longestablished plans upon the argument that their continuation with a limited
number of employees, after substantial terminations, made the plan discriminatory in operation."
The master and prototype procedure is designed to and will have its
major appeal to the small corporate employer. It is in this arena one customarily finds both the most unsophisticated and compulsive tax saving
avarice. Such a corporate employer most needs to be advised of the consequences of his acts. An inadequate comprehension of the law concern4 Treas. Reg. § 1.401-1(b) (2)
(1956).
4
' Id. § 1.401 (c).
" INT. REv. CODE of 1954, § 401 (a) (7); Treas. Reg. § 1.72-16(b) (1) (ii)

(1963); Rev. Rul.
65-178, pt. 6(d), 1965-2 CuM. BULL. 94; Rev. Rul. 63-76, 1963-1 CUM. BULL. 23.
5°Treas. Reg. § 1.401-1(b)(2) (1956).
"1Harold D. Greenwald, 44 T.C. 137 (1965); Sherwood Swan & Co., 42 T.C. 299 (1964);
Ryan School Retirement Trust, 24 T.C. 127 (1955), acquiesced, 1955-2 CUM. BULL. 9.
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ing qualified plans will mean that the uninformed may be vulnerable to
the employment of section 482 of the Internal Revenue Code by the Commissioner. This section gives the Secretary of the Treasury or his delegate
the power "to distribute, apportion or allocate . . . deductions, . . . between or among . . . organizations, trades or businesses [whether or not
incorporated] . . . if he determines that such distribution, apportionment,
or allocation is necessary in order to prevent evasion of taxes or clearly
to reflect the income of any such organizations, trades, or businesses." 52
The inducement to the employer to adopt any qualified plan is the substantial tax benefit to be derived. He will easily grasp the deduction proM
He will
visions with respect to contributions to a profit-sharing trust."
as
distributed
service
credits
current
any
unfunded
also understand that
4
a level percent or amount may be funded for a pension plan.
He may or may not, however, be told that this same provision of the
Internal Revenue Code permits the funding of a money purchase pension
plan as a level percentage of compensation without any percentage limitation. The selection between percentage compensation alternatives, of
course, directly relates to the nature of the funding media selected. He
may be urged to provide a death benefit through life insurance in his pension or profit-sharing plan. The form plan provided for this purpose may
or may not provide for employee contributions. He may or may not be
advised that the term value of any death benefit funded by insurance will
be taxable to the individual employee.5" The comparison of the ability to
provide sheltered investment through the use of an outside insurance policy and/or the provision of death benefit by group insurance and the alternative tax consequences may or may not be explained to him since these
too will relate to the funding media selected.
The employer will also be told that the amounts contributed to the
plan will remain tax-sheltered until the time they are distributed or made
available to the individual employee. The form plan may or may not
provide for earlier distributions during the continuation of employment;
it may be anticipated that many of them will not. For residents of community property states, this can have an unforeseen consequence. The
Internal Revenue Service has held, where the vested interest of the surviving spouse in a qualified plan is in community property, the value of
the predeceased wife's community property interest is includible in her
gross estate for federal estate tax purposes.' This may result in the imposition of a tax without the receipt of the funds with which to pay

them.
The affluent stockholder-employee will of course be looking for the
federal estate tax exclusion to which he is told he is entitled under Internal
Revenue Code section 2039(c) with respect to amounts attributable to
employer contributions which are payable to someone other than his exec52

53
54

1NT. REV. CODE of 1954, § 482.

1d. § 404(a) (3).
Id. § 404(a) (1) (B).

(1963); Rev. Rul. 63-76, 1963-1
5' Rev. Rul. 67-278, 1967-2 CuM. BULL. 323.

'"Treas. Reg. § 1.72-16(b) (1) (ii)

CUM.

BULL. 23.
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utor. Form plan provisions should be carefully examined as to their terms
for payment in the event of death of a participant without a legally designated beneficiary. The normal desire of corporations to divest themselves
of funds and avoid litigation with respect to payment motivates the draftsman of their form instruments to provide for payment to the individual's
executor in lieu of establishing the claim of a surviving spouse, or issue
who have not been designated in writing as beneficiaries.
The lure of capital gain treatment upon distribution to a living participant will of course be a substantial inducement to plan adoption. Allusion has already been made to the problems related to the determination
of when an individual terminates service. In order to be entitled to capital
gain treatment, the distributee must have "the total distribution payable
• . .paid" to him within one taxable year "on account of . . . death or
other separation from the service.""1 If, as many corporate stockholderemployees, the officer of the employer corporation is readying his corporation for sale or merger with a larger corporation in the future, he should
give careful consideration to the cases and Revenue Rulings dealing with
the question of whether a distribution to him of a balance of his qualified plan account, in the event of such merger or sale and his continued
employment with a successor or acquiring corporation, will permit him
to receive such capital gain treatment."' While he may be willing in the
event of such continued employment to let his qualified plan account
ride, it is also possible that the acquiring corporation will of necessity, terminate his plan and be pressed to make distributions under circumstances
which would prevent him from receiving capital gain treatment. If, of
course, he has a deferred compensation arrangement under which he contemplates partial service after retirement, or he is the sole stockholder and
will in any event continue as an officer and director of the corporation
until his death, he faces a whole new set of problems."
As previously noted, provisions for part time consulting service are
frequently included in deferred compensation agreements to avoid taxation of the value of the contract to the employee at the time payments
commence. Where such a contract has been executed and the corporation
subsequently adopts a prototype qualified plan without proper consultation with its attorney, a total tax planning program may be destroyed.
Form plans will prove particularly attractive to professional men considering forming a professional corporation. At present, determination letters on plan qualification for these types of corporations are unavailable.
It may be felt that a plan having a master qualification will provide more
insulation against subsequent Treasury attack. Without regard to the
57

Treas. Reg. § 1.402 (a)-1 (a) (6) (i) (1966).
5 Rev. Ruls. 58-95, 58-99, 1958-1 CuM. BULL.

197-204; McGowan v. United States, 277

F.2d 613 (7th Cir. 1960); Thomas E. Judkins, 31 T.C. 1022 (1959), non acquiesced, 1963-1 CtuM.
BULL. 5; Clarence F.- Buckley, 29 T.C. 455 (1957); Lester Martin, 26 T.C. 100 (1956); Edward
Joseph Glinske, 29 T.C. 562 (1951).
asEstate of F.B. Fry, 205 F.2d 517 (3d Cir. 1953); Rev. Rul. 56-214, 1956-1 CuM. BULL.
196; Rev. Rul. 57-115, 1957-1 CuM. BULL. 160; cf. Rev. Rul. 63-22, 1963-1 CuM. BULL. 88;
Rev. Rul. 55-695, 1955-2 Cum. BULL. 410; Sterling v. United States, 214 F.2d 831 (5th
Cir. 1963); William S. Bolden, 39 T.C. 829 (1963).
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risk involved in such an assumption, individuals adopting this approach
should be alerted to the fact that present proposals before Congress provide for the treatment of stockholder-employees of Subchapter S corporations in the same manner as self-employed individuals and would
deny them participation in corporate plans."
There are, of course, many federal and state regulating bodies concerned with qualified plans in addition to the Internal Revenue Service.
The securities laws of many states extend to regulation of such plans. The
adaptation of national forms to local law may prove difficult. The state of
California has, for example, established special qualification requirements
and procedures for qualified plans under its Retirement Systems Law.
Exemption is provided from certain of its provisions for a retirement
system "in which all contributions by the employer or employee or both
are paid, either directly or through a trustee, to an insurer authorized to
do business in this State, and all benefits are paid directly by the insurer
to the employee or his beneficiaries."'" This provision has been interpreted
by many eastern corporate counsel to exempt plans using individual trustees, even though refund on premiums under insurance contracts may revert to these trustees for application to payment of future premiums. The
California State Attorney General has held, however, that a trust agreement providing that operating expenses are to be paid out of contributions
or one providing for funds to be transmitted to the trustee by the insurance company for payment to the beneficiaries does not fall within the exemption."a The rationale of these opinions, that the receipt of funds by
the trustee other than as a direct conduit to the insurance company prevents qualifying for the exemption, would appear to preclude dividends or rebate of premiums being received by the trustee. There are also
the requirements of federal and state disclosure acts."3 In order to avoid
inclusion in base rate for the purposes of the calculation of overtime under
the Federal Wage and Hour Act," a qualified plan must meet the requirements of that Act for a "bona fide plan." A profit-sharing plan using a
variable formula for contributions will not meet such requirements. The
Labor Administrator may, however, permit an employer limited discretion
as to his contributions, provided the formula requires a specific and substantial minimum contribution. The employer may in such a circumstance
retain discretion to add somewhat to that amount within specified limits.'
If contributions are allocated in proportion to total earnings including
overtime, a plan may satisfy the overtime provisions of the Wage and
Hour Law."' Fitting a form plan to such requirement requires careful consideration of each of its variable provisions.
" Announcement of Public Hearings on Ways and Means, U.S. House of Representatives, on
the 5Subject of Tax Reform, issued Jan. 29, 1969.
lCAL. CORP. CODE § 28102 (West 1945).
6a6 CAL. ATT'Y GEN. Op. Nos. 230, 232 (1945).
6'29 U.S.C. §§ 301-309 (1959).
'429 U.S.C. §§ 201-219 (1938).

"aLetter signed by Wage & Hour Administrator, June 27, 1966, in P-H PENSION & PROFITSHARING SERV. 5 12,072 (1966); letter signed C. T. Lundquist, Aug. 13, 1957, in P-H PENSION
& PROFIT-SHARING SERV. 5 11,944 (1957).
" Letter to Commercial Steel Treating Co. signed by William R. McComb, Nov. 9, 1953, in
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The employer should also be aware of the impact of Federal and State
Civil Rights"' and Federal Age Discrimination Acts.0 An employer may
not unilaterally adopt a qualified plan where there is a certified union
bargaining agent." Nor may it adopt such a plan in the face of a union organization attempt or threaten its removal as a means of intimidating its
employees from union organization."
However a qualified plan may be viewed for tax or regulative purposes,
it is also a contract controlled by all of the substantive laws of the jurisdictions in which it may be effective.' As previously noted, the Revenue
Procedure under which master or prototype plans will be approved establishes a method of amendment of such plans by the unilateral act of
the sponsoring organization. Attorneys and their clients will certainly
wish to scrutinize any provisions of a form plan vesting such power in
the sponsoring organization. The nature of the contractual commitment
in addition will vary with the type of plan adopted, and the employer
will wish to fully consider the variant types of commitment open to him.
Rights under such contracts are under many jurisdictions capable of attachment despite the inclusion of a spendthrift clause and subject to
award at time of divorce.7
On their face, many plans will violate the common law Rule Against
Perpetuities. The application of that rule in different states varies and will
require local interpretation. Attorneys residing in the East, for example,
from a quick examination of the California Retirement Systems Law,"
will conclude that under California Corporations Code 28004 the state
legislature has exempted retirement systems from the Rule Against Perpetuities. The Rule is, however, embodied in the California State Constitution in article 20, section 9. There is serious doubt, therefore, whether the
state legislature had the power to abrogate it.
A provision that a retired employee going to work for a competing
employer will forfeit his pension benefits has been allowed by the Internal
Revenue Service.7 Such a provision has been held enforceable in New
T

1

P-H PENSION & PROFIT-SHARING SERV. 5 939 (1953); letterto William H. Talmadge, Esq.,
signed by C. T. Lundquist, Dec. 5, 1957, in P-H PENSION & PROFIT-SHARING SERV. 5 11,947
(1957); and similar letters signed Nov. 30, 1966, in P-H PENSION & PROFIT-SHARING SERV. 3
12,083 (1966).
6118 U.S.C. §§ 241, 242, 372, 640, 2384 (1964); 28 U.S.C. §§ 1343, 1443, 1446 (1964); 42
U.S.C. § 1971-1972 (1964). See, e.g., CAL. CIv. CODE § 51 (West 1966).
65
5 May 11, 1912, ch. 123, 37 Stat. 112.
e Richfield Oil Corp. v. NLRB, 231 F.2d 717 (9th Cir), cert. denied, 351 U.S. 909 (1956).
70
Como Plastics,
Inc.,143 N.L.R.B. 151 (1963); L. T. Butchor Co., 81 N.L.R.B. 1184 (1949).
"1.Danov v. ABC Freight Forwarding Corp., 266 Minn. 115, 122 N.W.2d 776 (1963).
7' On attachment see: Hyland, Is the Beneficiary of a Spendthrift Retirement Trust a Fox that
Can Be Cornered?, 27 Los ANGELES BAR BULL. 441 (1952); Gimbel Bros. v. Hunter, 157
N.Y.L.J. No. 108, June 6, 1967, at 19 (N.Y. Sup. Ct., Spec. Term, pt. I, N.Y. County). On
divorce see: See v. See, 64 Cal. 2d 778, 51 Cal. Rptr. 888 (1966); Benson v. City of Los Angeles,
60 Cal. 2d 355, 33 Cal. Rptr. 257 (1963). Note, however, that neither spouse can make a gift
"without the written consent of" the other. CAL. CIv. CODE 5§ 171(c), 172 (West 1891);
Tyre v. Aetna Life Ins. Co., 54 Cal. 2d 399, 353 P.2d 725, 6 Cal. Rptr. 13 (1960); cf. Packer v.
Board of Retirement, 35 Cal. 2d 212, 217 P.2d 660 (1950). In B enson v. City of Los Angeles,
supra, however, it was recognized that the pension plan may affect the nature of the control which
the hssband and Wife exercise with respect* to thi pension rights.
73 CAL. CORP. CODE 5§ 28,000-28,501
(West 1945)
74
CAL. CoRp. CODE § 28,004 (West 1945).
75Rev. Rul. 61-157, 1961-2 CuM. BULL. 67.
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York and Georgia. ' On the other hand, such provision is invalid in the
state of California." In addition, the obligation to submit the adoption of
such plans, and in particular a profit-sharing plan, to the shareholders for
approval is a matter of individual state determination. We do not know,
as yet, whether standard form plans will clearly define the cost in event

of plan termination or change of funding media. Certainly charges will
be incurred in the event of such termination or change and the employer
ought to know both what they are, and have fully examined all available
alternative forms and media before selecting one individual plan.
"GOODNIGHT

m

SWEET PRINCE""

Over the years since the original establishment of qualified plans, attorneys practicing in the employee benefit field have devised numerous
variations within the categories of pension and profit-sharing plans earlier
described in this Article. In the process several types of investments have

been used within one vehicle. Alternate methods of distribution and periods of time over which such distributions will be made have been selected. Provisions for employee contributions, both on a voluntary and
nonvoluntary basis, have been used in a multitude of ways to meet different substantive tax objectives. Variant types of language have been employed to accomplish differing results.
In the plan qualification process prior to the adoption of the master
and prototype procedure, different responses have been received to the
drafts of these instruments from different pension trust units. The qualification process has been one of negotiation against the facts of an individual case. This has indeed produced, as noted at the outset of this Article,
complaint with respect to lack of uniformity between individual pension
trust units. Likewise, the involvement of practitioners in suggesting variant options to clients produced response from sales motivated nonattorney
practitioners. Traditionally, employees thinking of adopting a qualified
plan consider doing so in the closing of a financially successful fiscal year.
The combination of the desire to reach a decision and the ready availability of a corporate form may cause them to ignore the fact that it is possible to establish a plan and provide for a recovery of contributions in
the event the plan fails to qualify." The accrual basis taxpayer, of course,
has the opportunity of termination before the final day to distribute his
contribution."
Where local pension trust agents have required retroactive amendment
to plans as a condition of approval of initial determination letters, they
have generally considered such amendments as clarification and have ap" Collins v. Storer Broadcasting Co., 217 Ga. 41, 120 S.E.2d 764 (1961);
4 App. Div. 2d 195, 164 N.Y.S.2d 239 (1957),
205, 155 N.E.2d 116 (1958).
"'Muggill v. Reuben H. Donnelley Corp.,
(1965).
" W. SHAKESPEARE, HAMLET, act V, scene
79Rev. Rul. 60-276, 1960-2 CUM. BULL.
BULL. 94.
"0INT. REV.

CODE of 1954, § 404(a) (6).

Kristt v. Whelan,

aff'd without opinion, 5 N.Y.2d 807, 181 N.Y.S.2d
62 Cal. 2d 239, 398 P.2d 147, 42 Cal. Rptr. 107
2, line 373.
150; Rev. Rul. 65-178, pt. 3(c),

1965-2 CUM.
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proved the plan as initially adopted and amended. All of these factors
have caused the attorney practitioners to prefer the adoption of an individual plan designed to meet the needs of individual clients. Their
greatest apprehension with respect to the master and prototype procedure
is that it will sound the death knell of individually designed plans. While
master and prototype plans will be filed in Washington, they will establish basic patterns of language and structure and their form will be published in loose-leaf services and filed with individual pension trust offices.
It is almost impossible to expect individual pension trust agents, harassed
as they are, as the Internal Revenue Service has indicated, by an overwhelming workload, to be receptive to individual consideration of specialized language. As in the case of trial courts, they are cognizant of the
safety involved in the use of language already approved by the national
office which examines their work on post-audit review. Some pressure
upon the individual taxpayer to accept provisions approved in master or
prototype plans will only be natural. It is reasonable, in addition, to question whether the workload situation will change. It will now be possible
for salesmen to exhibit a form plan upon which a master letter of approval has been issued and to advise a client that it has the Treasury stamp
of approval. Particularly in the case of the variable form plan, as questions arise, the salesman will be seized with the irresistible urge to call the
local pension trust office or to suggest to the customer that he do so. In
either case, experience indicates an answer can be obtained. If the actuary
may appear with the client as a "witness" to explain the instrument and
the selection of options, there is no reason to believe that insurance or mutual fund salesmen or pension consultants will not be permitted to do so."
"O PROUD DEATH!
WHAT FEAST

Is

2

TOWARD IN THINE ETERNAL CELL?"'

It would be surprising if the reader had not by now concluded the author is a "melancholy" tax lawyer, torn by all the doubts of the man
from Elsinore. Evaluation of the master prototype procedures does not
t
8 Rev. Proc. 68-29, 1968 INT. REv. BULL. No. 33, at 42; cf. Rev. Proc. 69-4, 1969 INT. REv.
BULL. No. 1, at 25:
Sec. 9. Oral Advice to Taxpayers:
.01 In conformity with the general principle announced in section 12 of Revenue
Procedure 69-1, district officials will not ordinarily confer with taxpayers or their
representatives on matters regarding the formation or qualification of pension or
similar plans, or related matters, including amendments or curtailments to approved
plans, prior to the submission of a plan, amendment, or curtailment for a determination.
.02 A District Director may grant such a conference upon written request from
a taxpayer or his representative, provided the request shows that a substantive plan,
amendment, etc., has been developed for submission to the Service, but that special
problems or issues are involved, and the District Director concludes that such a
conference would be warranted in the interest of facilitating review and determination
when the plan, etc., is formally submitted.
.03 The furnishing of advice or assistance, whether requested by personal appearance, telephone, or correspondence, except as otherwise provided in section 9.02 above,
will be limited to general procedures, or will direct the inquirer to source material,
such as pertinent Code provisions, regulations, Revenue Procedures, and Revenue Rulings that may aid the inquirer in resolving his question or problem.
82 W. SHAKESPEARE,

HAMLET, act V, scene 1, line 378.

1969]

EMPLOYEE BENEFIT PLANS

produce any certain conclusions. Simplification of procedure, uniformity
between field offices of the Internal Revenue Service, reduction in qualification expense, and certainty in the life of the individual taxpayer are all
desirable objectives. It may be speculated, however, that the introduction
of the "streamlined procedure" of the "standardized form plan" will be
appealing only to small corporations with vastly outnumbered non-stockholder-employees. The eligibility, vesting and formula requirements of
such plans, together with their rigidity of form, will clearly militate
against their popularity.
A corporate officer who has of necessity consulted with an attorney in
the formation of his corporation, when considering options under a "variable plan," will in all probability at least talk on the telephone to the
attorney whom he consulted in connection with the formation of his corporation. More often than not, he will have some continuing lawyerclient relationship. It is imperative that that attorney possess the skills
with which to properly advise his client or place him in the hands of
specialized counsel who does. Since most requests for advice will come at
a time when the taxpayer has already been told the streamlined form
should result in little or no legal expense and close to the end of the tax
year, the role of the attorney will be even more difficult. Service to the
client will frequently involve a more detailed examination of the facts
and consideration of the adoption of an individually designed plan. The
pressure on nonspecialized counsel to rely on the advice of the nonattorney consultant will be great. If the Internal Revenue Service gives
access to these nonenrolled practitioners to seek answers to questions which
they then relay to their "clients," the problem will be even greater. The
objective of reducing the workload of pension trust units will then be
unattainable. It behooves the general practitioner to sufficiently acquaint
himself with the law in this area. He must be able to properly advise his
client and, where necessary, persuade him to a complete examination of
his situation.
There are extensive risks of the abuse of the procedure by salesmen. It
would appear that this is a matter now with which local bar associations
must adopt a clearly defined position. There is, however, reason to question whether an employer properly advised will elect to use a "variable
form plan" when he considers the opportunities available to him in one
which is individually designed to meet his needs.
There are, indeed, more things in the world of qualified plans than are
dreamt of in any one philosophy. In the last analysis, only by equipping
themselves properly to meet their professional responsibility to their clients
may the members of the bar maintain their lawyer-client relationship.

